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OFFICE OF THE ATTORNEY GENERAL OF TEXAS

AUSTIN
GROVER SELLERS
ATTORNEY GENERAL

Honorable Dvight Whitvell
Criminmal Diestriet Attorney
Collin County

MoKinney, Texas

Dear 8ir: Opinion Ne.
048 the tvo- four-

or pof Collin County?
. questions.

We have
for an opinion on
lovwst

x gonsidered your request
& request reading as fol-

g yesrs the Tax Assessor-
s sounty ia ng out the duties
hit\ by the automobile sertificate of
1536, partisularly with refsrence
yioh » ¢s bin to colleat a
ollgdd tie prectice of depositing theae Lees,
vhen odllected, 1n & persooal account to his eredit
sankf Depository, and from this asocount ke
remitted to the 3tate the 25¢ due the Kighway Depart-
ment, and he has not scoounted o Cellin 00:: ia any
e Taisy St 52t toams saah aeaere- 3 giving o1
o re ’ s speald & RORATS Y
of ll‘u.n °§§"“"1 dopu:in mmaruodtmmau in
salary and pa various other opere SXPOns o8
to his office vithout sesuring sxy order from the
Comzissionsrs! Court approving sueh expeises.

COMMUMNICATION I8 TO SE CONSTRUED Ag A DEFARTMENTAL OFINION UNLESS APPROVID v THY ATTARMEY Asurs -
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"I eall your sttention te the ocaye of State
vs. Glass, 167 S. W. (24), page 296, vherein the
Court held that this 254§ fee was an offfolal fee
of offiees and should de paid to the oounty.

“his Collector took office on the first day
of Janua 1941, and ccatinued in office until
Decesber 19“ s tvo tvo-year terus. His
riret orﬁml bond vas flled and approved by the
Comminaionaret Court in 1541,

"Question Xo. 1t Dces 3he tve year or four
{ur statute of limitations apply to & suit on this
onddt In this connection, I call your attantion zo
the euo of Bexar County vs. Raveriek, 159 8. ¥. (24},
page 140, in vhich the Court held that a Collester's
coadltimd as required dy the Statute is only
a sollatsral security f0r the performsnce of the
statutory duties af the office and is not & coatract
in writing and & suit oa suel bond 1is darred in two
sars, Your attentiom is further called to Artiele
3 A of the Civil Statutes vhioh specifically
provides that for all o8 of limitation suits
on officiel bonds shall Le ocnszidered axd (reated
as setions for dedd founded uwpom & gontrect in
writ and governsd by the fm I:u statuts of
limftation. This sot vas puud 1941, and be-
came effeotive Septeader 3, 15%1.

"quastion No. 21 Is this statute legally
retroaetive o8 as to a to our Collector's dond
that vas exeduted by ¢ urety Company January 1,
1981t If 4t should de your opinion that this et
vould ba effective 4s applied to misapplication of
funds ocourring after effeetive date of the act,
then oculd the Surety Company be held lisdle under
thelir bond for au muppnod after texbex

19#1 cnl 1f wnot, then n& in ok the
ny be held under exetuted
:&nmry 1,
"Qiestion Ho. 3t Vhen does the statute of liwi-

uum bqin %o run oa An ofﬂmi'a failure te pay
“‘“! to the e::um In this oonnes-
tton, I un tentim fact that this
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sounty coperates under vhat is known as the QOfficer's
Salary Bill and under that lav, each officer is re-
q to report at the end of each 30 days his of-
fiolal scllections and pay them in to the County
Treasurer to be eredited to the Officer's 3alary
Fund, Ne is further required under the genaral
statutes covering County finances and particularly
under the fee statute to file an Annual Report set-
ting his Sotal eocllections and disbursements for
his office etch year. Therefore, would limitations
run on & monthly basis from the im he should have
peid his monthly collections to the County orF would
it run from the end of each year vhen he should have
made his Annual Report to the County, and in the
event that dimseoy of the misappllcation vas not
made until after 2a1d officer wmat out of offiee,
wvould limitations run from the time of the discovery
of the misapplieationt

*Question Mo, %1 Is 1t the official duty of
the County Attornsy to bring & eivil suit againsg
the ex-eollector and his sureties to recover this
money? In this canneotion yourr attention 1is called
to Artiele 339 of the Oivil Statutes which prevides
that vhen it come to the imowledge of c:i Distfitet
or County AttoTuey that any offieer in his Disfrict
o» County intrusted with the dallection or safe-
keoeping of any pudblie funds &» in any manner vhatso-
sy} mglteun{ or abusing the trust counfided in him,
or any vay fai to dlscharge his duties under the
lay he shall institute suoh procesdings as are neces-
-u-{ to sompell the performance of sush duties by suoh
officer and to preserve and protest the pudlie inter-
est. The la e of the above quoted statute would
seen to apply to those officers now in offive and
not to ex-officers and your opianloa is thersfore,
needed to alarify our position with refersnce to our
mthorit{ to aot in this matter. If you should hold
that 1t is not the official duty of County Attorney
to btring & oivil eaotion against this officer and his
suretics thea {s there say prohibition that would pre-
mtmqm 30 ore ¢ ;hs County and : paAy u‘:’.m’m
Att represen )
o nsation in sddition to his atatutory salary a»

t De agreed upon betvesn the Court and the Attorney?
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"Your opinien on this matter is desired
before January 31, so that ve may file the neces-
sary suit to atop the running of limitation, as

- goon &8s possible. Thanking you for your soopera~
tion in gus miter, ve are*

In the case of Bexar County v. Maveriok, et al,., 159
S. W. (24) 180, writ refused, the Court of Civil Appeals vas
dealing vith a questica simiiar o that asked by you and in
vhich the facts vere that appelles, Maury Naveriek, had executed
the statutory Dond required of Tax Collestors, ocoaditioned that
he should "faithfully perform and discharge ail of the duties
required of Rim by lav as Tax Collector.® After refexring to
and quoting frow & number of Texas cazes dealing with similar
Questions, scae of vhioh vere by the Commission of Appeals and
all of vhich hold that sush causes of astion wers governsd by
the tvo-year Bistute of Limttation, the Court held as follows:

"« s o It 45 readily seen that this does
not vithin {tself create & contract to do more
than perfora his official duties, It has dDeen
definitely held that obligations created by state
ute are sudjeot to the bar of the tvo-year statute
of limttatica. This case is easily 4distinguishabdle
froa that line of eases vhere the suit is based upon
s doud vhich {ts ovn teras provides for the pay-
nent of money to the county. In such cases the suit
is evidenced and based upon & eontrect in writing,
but the obligation sued upon im the present sase is
not based upon or evidenced by a ocomtract in writing,

as ts required by Section 1, Art. 5527, Vernocn's Ann.
Civ. stats.*

But the Legialature s ; to, and ve think 414, correoct
this situation passing Art. 32, Yernon's Annotated Civil
su:uga, wvhich Deocame effeotive Ootcber 1, 1941, and which rsads
48 rollovet

"Fhat in all suits om sesocunt of the defales-
tion of, or misapplication, or misappropriation of
money by, any s offtcer in thia 3tate the of-
fieisl or bonda of suoch officers exscuted after
this Aot takes ctrn.: shall % go :t:n bo:ﬁt g
the persons aggriev such oh Ppil-
sation, or sisappropristion occourring tni.u tha
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period covered suok bonds, and that for all
purposes of limitation such suits by such persons

on sugh donds shall be qonsidered snd treated as
aotions for debt founded upom & contraot in writ-
ing and governed by the four-year Statute of limi.
tation. Aota 19%1, ¥7th leg., p. 383, on. 213, # 1."

It will be noted that, while Art. 6003a bLesame effective
on October 1, 1941, it applies only to bonds executed after saisd
date. Besides, the general rule of statutcery constrection 1is that
a limitation statute is presumed to de grocpeotivo in operation,
unless its terms olearly show a legislative intent that it should
have & retroactive effest, 28 Tex. Jur., 3ec. 11, p.

Under the holding in the Maverick and similar cases
above referred to, such of the fees referred to by you as vere
due prior to Oetober 1, 1941, the effective date of Art, 6003a,
are darred by the tvo-year atatute of limitation. Such of said
fees a3 are more than tvo years past due and vhiok becampe due
prior to the exesution of an officisl statutory bond by said Tex
Collector after Art. 6003a became effective are also barred by
the two-year statute of limitation: Any of such fees as became
due after the execution of an offieisl statutory bond said Tax
Collector after the effeotive date of Art, 60032 would governed
by the four-year statute of limitation and would not be barred.

3.14 Art, 6003s is not retroactive under its terms so
as to apply to a Tax Oolloctor;: bond that was executed dy the
surety ¢ on January 1, 1981. Neither can the surety company
be held for the misappliscation of any funds ceeurring sfter the
offective date of said Aot under the dond executed on January 1,
1941, Ve knov of no vay by vhich the surety cocupany csn be held
under the bond executed January 1, 1941,

T Article 3512e, 2¢0. 1, Yernon's Annotated Civil Statutes,
contains the following provisions

e +» o« Pprorvided, hovever, that the asseascy
and eollector of taxes shall continue to ceollact and
retain for the benafit of the Officerst Salary Fund

or funds hereinafter provided for, all fees and som-
missions vhich he is authorised under lav to oolloct{
and 4t shall be his duty to ascount for and to pay all
such monies received by him into the fund or funds ere-
ated gnd provided for under the provisiens of this Act;

4+ &+ &
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Artiele 3912¢, B00. 3} of seid statutss conteins the
following yrovision:

e « ¢ provided, hovever, that the assesscr
and colilettor of taxes simll eomtinme to ecllest
and retain for the benefits of the Ofriecerst
Fund o funds hervelimfier provided for all fees
and oomaticions vhich he L8 authorised under lsv
te oollest; and L% shall be his duty te acocunt
{:mu ozwmrmmmmw

fund erea provided foy under provie
sions of this Aet), +» "

Artlicls 3/12¢, 300. 5 of said statutes scateins the
following pqﬂumz ~

"It shall be the duty of all officers to
e ond qollect in the manner suthorized lay
all fees and ccmmissions whioh are tted law
%0 Do ssseesed and oollected foF sll offteinl ser-
vice performed thewt. As and wvhen suck fees are
sclleated they 11 b 4¢sd &{n the Offieors?
Salary Yund, oy funds in this Ae¢t, « "

Is 1» cu» on, therefore, that the statute of limi-
tation 80 rn the time 8 Tax Collestor oollests such
feos as above statute requires that sush fees de deposited in
the Officerst! 3alary Yund as and vhen ecllested.

Article 335, V. A. C. 5., 15 as follows:
Sihenover & dintriet or oounty attorney hes

sollected monoy for the State or oy any GouAty
he shall vithin atter e’
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Artiocle 335, Y. A. C. B., is as follows)

“When it shall comé¢ to the knowledge of any
distriet or aocunty attorney that :gikotrioor in

hidie didabmtadb am sasvinbe swodomeesd.od dina 2a%Vaa
MAHLS® VUALF VLA LWE VS PVEHMUVF TLAWWEVYIL T4l v 9VLATYS

tion or safe keeping of any publie funds is im any
manner vhatsoever neglesting or abusing the trust
confided in him, or ény vay falling to 4isedarge
his duties under the lav, he shall institute such
prooessdings as are necessary to sompel ths perform-
ance of such duties by such officer and to Preserve
and protect the publie interests.”

In the case of Lattimore, ot al. v. Tarraat County,
124 3, W. 205, .there vas involved ehn right of the eounty attor-
ney to retain a fee in the sum of $500.00 colleated by him from
the ocounty for handling s suit in vhich the oocunty was plaintirs
and vhich wvas brought to rscover a large amount of monsy olaimed
by the county against the county elerk of said county and his
bondsmen. The trial qourt inatructed judgment a;ainnt the county
attorney as to said $500.00 fee, and the Court of Civil Appealas
sustained this holding on the ground that the statute « 300,
now Art. 339) made it the duty of said ocunty attorpey to bring
ssid sult, and that the contract to pay him such fee¢ vas farbid-
den by lav and void. The Court also held that Art. 297, (novw
Art. 335) provided his compenaation for such servises and that
he and the commissioners! sourt were not &t lidberty to disregard
that lav and substitute & different compensation, however desir-
able such arrangmment might be to all partien.

In the case of State v. Bretton, et al., 192 8. ¥. 814,
wvrit refused, there vas involved the authority of the sounty attor-
ney to bring a suit ia the name of the 3tate Stinst & Tex Collec-
tor to recover funds due the Btate. I this instance the eounty
attorney had brought such s suilt, resovered jJudgment therein and
the judgment had been paid. The counﬁz attorney had retained s
commission for his services, and the Attorr Gensral later brought
suit against all parties to the ¢ 1 suig, all that said
county attorney had no lavful authority so hri:! sald suit and
that the satisfaction of the J {harotn d not dischnrgo
any of the parties defendant. On the trial it was agresd that,
inzsmuch altthotzﬁtta had :I:civnd al% *°xo t'tE:.fnounQ':int:fd

the oocunty attoruey as sommission,
EZntrOVorsy.’ The trisl scurt rendered § nt that the State
take nothing {its suit. In affirming this judgment the Qourt
of Civil Appeals held as follows!
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"By virtue of artiole 363 of the Revised
Statutes of 1911, the county attorney is entitled
to retain as his ecomaission, on all moneys rly
ocllected Dy him for the state, the sua of 10 per
cent. on the firset thousand, and 5 per eent. on the
balanee of any eclleetion in any ons case. The sum
retained the oounty stterney in this case is in
sccord with the percentsage allowed the adove
statute. Therefore the question in the ease iss
D14 the county attorney of Falls county Ma@e the
right and pover to sue for and eollest the 3
dus the state of Texas the tax colleoctor and
his sureties? The statutes bearing upom the quastion
gouartiolu 4519 and 366 of the Revised Statutes of

L ]

3&0 have omitted oopying said Artioles AN19
and as eopled in said opinion since Article
3419 has not to 4o vith the question here deing
considered and Article 366 is nov Article 339 here-
inabove set out).

8 @ 3

"It seems to De acnceded dy both parties that
the issue in the cese involves & construstion of the
statutes above quoted, rather than of those sections
of the Constitution presoribing the respective duties
of the Attorney Gensrel and of the ocounty attorney.
Yo hold, hovever, that under section 21 of article 5 of
the Constitution the Legislature could aonf'er upon the
county and distriot attorneys all the povers and duties
imposed by artiele 366 of Revised Ztatutes of 1911l.
Does article 368 comfey upon scunty sttorneys the su-
tho:n.t{ 2o sue for and solleet su dus the state
as that involved in the Falls county sulv?

"In the case of Terrell v. Greens, 88 Tex. 539,
31 8. ¥. 631, the sommissioners! court had qlc{od
private counsel to represent the sounty im & sul
againat the county treasurer and his sureties, for
the recovery of funds lost through the failure of the
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City National Bank of Pt. Werth, vhere the

tressurer had deposited the funds. The ocounty
sttorney, being denied the right to represent

the coynty by the distriet e, 8 t, by an
original proseed for ma in the Supreme
Court, te sompel ths diatriot judge to recogmize
this right. After quot article 260, nov artiele
366, of the Revised Statutes, the Supreme Court says:

"tThis artiele not only scafers the pover,
but {aposes & dung.upon the gounty att to
erform the agts rein specified. In tange,
% requires the ecunty attorney that, in dase 1t
shall ccae to his knowledge that any officer in-
trusted wvith the safe-kesping of any pubdlio funds
is in any manner neglecting or adus his truss,
or failing te disoharge his duties ey the lav,
it shall the duty of the county attorney to
institute such proceedings &s are necsssary te
reserve and proteat the pudlic interesta. This
tn‘ul?. smbraden every act vhich $as required to
be pexrformed in order to preserve the funds of the
gounty in this instance. The admitted facts show
that Thomas B, Collins was the treasursr of Tarrent
County, and by lav was oharged vith the custady and
laro-ku;iiag“:f its funds; that he failed to dis-
¢harge his Y in safely keep and socounting
for such funds; and upon these faots it dDecame
negessary that a suit should be f£iled in order to
preserve and protect the publie taterests--that is,
the monsy 4in hands be $o the county, It
ts difficult to make an argument to shoy that this
plain langusge embraces the duty om the part of the
county attorney to bring & sult for this purposs.
It s clear, comprahensive, and unambiguous, and

requires no a:g::o:ﬁ or ressoning to apply it to

the fasts of se.?!
"Wo regard this holding of ouwr ue Court
ad settling the gquestion that the ¢ attormey

has euthority to institute suit and Fepresent the
state n precisely this character of case. It i
trie that in the adove case the sult appears to Aave
Deen in the name of the county, and was possidbly for



789

Honoreadle Dwight Whitwell, Page 9

oounty funds only, vhile in the present case the

suit is is the name of the atate, and purports to

be for state funds cnly; Dbut the same statute and
section of the Constitution that gave the county
attorney authority to represent the oounty glve

him pover to represent state. 1In faot, ths
Constitution carries express pover to represent

the state, and the statute covers 'any publio funds.!'"

Bee also the case of Bexar County v. Davis, 223 8. ¥,
558, writ refused, vherein it was held that the distriot attorney
had the authority to bring a suit in the name of the county vhere
the allegoed faota came vithin the provisions of Artlcle 36£ Ynov
Art. 3395, said suit having been brought to regover for salary
drava out of the csounty trots:;z by the county judge. %The Court
€130 held in this case that, le¢ it is the duty of the county
treasursr to direct prossocution acsording to lav for the recovery
of all debts that nt{ be due his ocunty and superintend the ¢ol-
lection thereof, full authority is given the district attorney to
institute suits under the ciroumstances named in Artiocle 366 (novw
Art. 339) vhether the Troasurer direots the prosecution or not,

and vhether the suit is directed by the Commissioners! Court or
not.

We glso direst your attention o the oase of J. R.
Philips Investment Co., et al. v. Road Distrioct No, 18 of Limestone
County et al., 172 8. ¥W. (24) T07, writ refused, vharein it vas
held that the County Attorney of Limestone County had suthority
under Artiole 339 to btring & suit for the recovery of money il-
legally pald to'J. R. Philips Inveatwent Company under & ocantreot
entersd into with said company by the Comaissioners! Court of said
sounty.

We think it is clear, therefore, that it i{s the offiolal
duty of the county att to btring & eivil suit againat the Tax
Collector Feferred to and the surety on his bond to recover saild

acney. Wizd0 not bDelieve that the faot that sald Tax Colleotor has
gono,out oﬁ‘ortioo makes any difference a8 to the duty of the county

attorney in this respect, as said Tax Colleotor wvas an offiocer at
the time that the obligations arose and samé Are not sancelled or
dischaprged by his going ocut of office.

Ordinarlily the Comaissionerst! Court alone determines
vhather 1litigation shall De instituted {im fawor of the oountg, and
in some instances the aounty treasurer has the statutory suthority



790

Honoreble Dvight Vhitvell, page 10

to protect the sounty's rights end direct the institutiocn
of sult ia his 3ane for the use of the sounty. It might

be vell, ¢ s %0 bave the apgpoval of se offisials
in this ixstance, though 4% is our opinioca that ths sounty
sttorney has the ecns right, as vell as that it s

his duty, te bring the action, Roffmen et al. v. Davis,
70 8.¥. {24) 637, 100 3., (84) 9A.

Under Artisle 335, and the sase of lattimore v.
Tarrant cwnt{, 12% 8.¥, 205, the acmissions or fees of

the sounty atto are elearly fixed, vhieh satd eommis-

sions oy fees are %0 be peaid into the Officers' Salary Pund.
Article 3912e, 8e¢. 5. JFor your informatica as te the handling
of these eomuissions or fees, wve hand you a ¢ of our opinien
No. 0-3223, holdi.nf that 211 eoomissions solles wnder

cle

authority of Arti 335 are to Mo paid into the Officers!
Salary Fund.

Trusting that this satisfactorily ansvers yowr
inquiry, ve remain

Yours very t»ly
ATTORNEY GENERAL OF YEXXAS

3y Yoo, & Toosell |

Jas. Y. Bassets
Asuintant
JWB 1F0

APPROVED

CPINION
COMMIITEN

B



